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‘Our Board of Directors
Doesn’t Need Training’
And Other Myths

By Steve Priest

Earlier this year, the general counsel of one of the world’s leading corporations
removed ethics and compliance training from the agenda of a Board of Directors meet-
ing with this explanation: “We don’t necd to train the full Board. As long as the Audit
Committee has received a briefing about our program, we are okay.”

Four years after the U.S. Sentencing Guidelines for Organizations were revised, there
are still many misconceptions about the Board's appropriate role in ethics and compli-
ance. This article fays out a practical, “pretty good™' approach for Board oversight and
engagement. It is based on the Sentencing Guidelines and observed effective practices
at many of America’s leading compasies {and a few based outside the U.8.)

Board knowledge and oversight is required

There are only two paragraphs in the Guidelines that provide specific information
about the oversight role of the Board--so it is worthwhile to consider them carefully.
The first asserts that the Board of Directors as a whole is responsible for overseeing a
corporation’s ethics and compliance program.

“Fhe organization’s governing authority shall be knowledgeable aboul the content
and operation of the compliance and ethics program and shall exercise reasonable
oversight with respect Lo the implementation and effectiveness of the comphance and
ethics program.” {(Guideline 2a, emphasis added}

“Governing authority” is the Board of Directors in the case of a corporation. While
the Board as a whole has responsibility for oversight, operationally, reporting may be
delegated to a commitiee of the Board.

Specificindividual(s) withinthe organization shall be delegated day-to-day operational
responsibitity for the compliance and ethics program. Individual(s) with operational
responsibility shall report periodically to high-level personnel and, as appropriate,
to the governing authority, or an appropriate subgroup of the governing authoriry,
on the effectiveness of the compliance and ethics program. To carry out such opera-
tional responsibility, such individual{s} shall be given adequate resources, appropriate
authority, and direct access to the governing authority or an appropriate subgroup
of the governing authority.

Steve Priest founded Ethical
Leadership Group, now a Global
Compliance company, in 1993

‘The use of “pretty good” instead of “hest practice” is intentional. “Best practice™ implies that there is

one best way to achieve a certain ontcome. In most areas of ethics and compliance, empirical observation Since then he has worked with the
suggests a variety of approaches that will lead to a pretty good outcome, depending on an organization’s Boards of more than 10 percent of
culture, people, industry, ete. Use of “pretty good practice” also prevents the kind of “escalation” that service the Forume 200 to foster cultures
providers love and CFOs abhor. of Integrity.
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These paragraphs seem so simple, Yet I have worked
with a number of boards who had members who had never
heard of the Sentencing Guidelines. It is probably apocry-
phal, but a colleague of mine claims to have met a board
member who thought the SEC was simply the best footbail
conference in the U.S. Willy Loman’s wife gets it right in
one of the best plays to address business ethics, Death of
a Salesman. “Attention must be paid,”

Board knowledge and oversight applied

The first Board responsibility 18 knowledge. The Board
must “be knowledgeabie about the content and operation
of the compliance and ethics program . . . .” In practical
terms, this is the easiest standard to live up to. The full
board should receive a periodic briefing on the compliance
and ethics program. This briefing—one to four times per
year—may be in person or in the form of a written report
included in the Board’s binder of readings provided prior
to the Board meeting.

An in-person briefing most typically comes from the
chair of the committee engaged in operational oversight.
In some cases the in-person briefing conies from the eth-
ics/ecompliance officer. | advocate this approach, at least
annually, as it provides the Board an opportunity to check
their understanding of the program and to exercise “reason-
able oversight,” to which { now turn.

The second Board responsibility is to “exercise rea-
sonable oversight with respect to the implementation
and effectiveness of the compliance and ethics program.”
Fulfiliing this responsibility would be easy, except for the
words “reasonable” and “effectiveness.”

This article will not go into depth on what is and is not
reasonable oversight for a Board of Directors, Thisisa topic
about which thousands of articies have been written in the
past seven years. As a narTower starting point, reasonable
oversight of the compliance and ethics program requires,
at a minimum, that the fult Board:

»  Understands what is required of it under the U.S.
Sentencing Guidelines and relevant case law,

=  Understands what the Guidelines (and other ap-
plicable faw or guidance) defines as the elements of
an effective program;

»  Understands, at a high level, what steps the organi-
zation has taken to meet the defined elements of an
effective program; and

»  Delegates operational oversight of these organiza-
tional steps to 4 conipetent committee and commit-
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tee chair.

Ethics and compliance professionals who spend their
lives immersed in the Guidelines may find this listtoo mini-
mal, or too elementary. If 50, I applaud your effectiveness
at informing your Board. Others niay argue that only the
commitiee 0 whom oversight responsibility is delegated
needs to receive briefings to be informed of the above. It
is an arguable point.

But it is our experience that many board members of
Fortune 500 firms would fail at least three of the four steps.
And giventhe scant time required to be more fully informed,
this seems like inexpensive insurance indeed,

The role of the Andit Committee

The Sentencing Guidelines allow the full board to deil-
egate operational oversight of the ethics and compliance
program to a committee. This is most frequently the audit
comimnitee, although some companies have grownconcerned
with the workload assigned to the audit committee,

For this reason, and sometimes for others, companies
may legitimately assigs operational oversight to the gov-
ernance committee, or to another specialized committee
that may oversee a portfolio of activities including ethics,
compliance, law and corporate responsibility. Each of these
committees includes independent directors.

The audit committee (or other committee assigned to
oversee the program) is charged with several explicit duties
beyond those delegated by the full Board. The primary duty
specified in the Guidelines is to receive reports from, and
provide direct access to, the “Specific individual{s} within
the organization {to whom} shail be delegated day-to-day
operational responsibility for the compliance and ethics
program” or “SIDDOR” for short.? A related duty is to
ensure that the SIDDOR receive “adequate resources” and

* 1 thank Dave Colling, formerly executive director of GM’s Global
Compliance Center, for this abbreviation (SIDDOR) stemming from
work done in 2005, If someone else can claim credit, I apologize and
will be quick to correct my error of attribution.
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“appropriate authority.”

In my experience, many audit committees do not fulfil)
these responsibilities appropriately, Many SIDDORs are
prevented fromy mecting with the Board or Board Commit-
tees at all. Sometirnes thig is simply a matter of logistics
or lack of information, sometimes because a higher level,
very part time ethics/compliance officer wants to own the
Board relationship exclusively.

This exclusion does not appear to live up to the Guide-
lines or the spirit of the Advisory Pancl debates. Some
audit committees that do receive reports from the SIDDOR
do so for fifteen minutes once a year. This may meet the
letter of the Guidelines for “receiving reports” and provid-
ing “direct access.” but does not provide the reassurance
of open channels of communications that the Sentencing
Guidelines was aiming for.

Good auditcommittee chairs work on creating an open
door relationship with the ethics/compliance officer as
well as the SIDDOR when the two positions are separate.
Good chairs may even hold meetings in executive session
witl the ethics/compliance officer and SIDDOR, using the
successful model established with interna auditieadership,
and for ali the same reasons. And good chairs will review
the resources and organizational structure of the ethics
and compliance program to determine if they maich the
organization’s needs and risks.

Why do many companies do only fairly-—or worse-—at
living up to these responsibilities? One reason may be
training, or, more precisely, a lack thereof.

Training for the Board
Although the phrasing §s a bit convoluged, the Senteng-

ing Guidelines state that the full Board of Directors needs
to receive “effective training . . . (and other) information
appropriate to such individual’s respective roles and re-
sponsibilities.”

{4}(A) The organization shall take reasonable stepsto

communpicate periodically and in a practical manner

its standards and procedures, and other aspects of the
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compliance and ethics program, to the individuals
referred to in subdivision (B) by conducting effec-
live training programs and otherwise disseminating
information appropriate w such individuals’ respec-
tive roles and responsibilities.

{B) The individuals referred to in subdivision {A}
are the members of the governing authority, high-
level personnel, substantial authority personnel,
the organization’s employees, and, as appropriate,
the organization’s agents, (Guideline 4, emphasis
added)

Companies that want to live up to the Sentencing
Guidelines need to train their Boards in ethics and com-
pliance. That much is clear. What is not clear—and is one
of the features that makes the Guidelines, like the U.S,
Constitution, wonderful documents—is what “effective
trainipg” means,

The Guidelines offer some clues. They state that
programs should be based on risk. “In implementing
[the aforementioned elements], the organization shall
periodically assess the risk of criminal conduct and shali
take appropriate steps to design, implement, or modify
each requirement set forth [eartier? to reduce the risk of
criminal conduct identified through this process.” They
highlight that large companies are expected to have more
robust programs than smaller ones. “A large organization
generally shall devote more formal operations and greater
resources in meeting the requirements of this guideline
than shall a small organization” And they emphasize a
corporate version of keeping up with the Joneses: “An
organization’s failure to incorporate and follow applicable
industry practice, . . weighs against a inding of an effective
compliance and ethics program.”

Translated into practice, this means that Fortune 500
companies, in the post-Enron, post-WorldCom, post-options
-backdating world run arisk i they do not train their Boards.
And so more and more do. There are no established best
practices, but some pretty good practices are emerging.

*  Training takes place for the full Board every two or
three years.

*  Sessions average 45 to 90 minutes in duration,
although I know of some donre in 30 minutes and
some in four hours.

= Content is customized for the company, its culfure,

its industry, its risks, and the background of the
Board.
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* Content blends legal, regulatory and governance
elements with case studies exploring board member
risks, roles and responsibilities.

Would training that board members take on their own
count? Forexample, what s the status of university programs
on governance? We don’t kirow the answer to this, but it
scems plausible as loug as you could document this as you
would document training requircd of other employees. The
company would also want to ensure that board members
understood relevant company policy, which obviously could
not be addressed in general training.

What about the general counse} quoted at the begin-
ning of this article? Certainty a briefing solely for the audit
committee would siot live up to the Guidelines. What about
a briefing to the full Board, summarizing case statistics,
training accomplishments, code of conduct certifications
and other similar easily reportable achievements? Would
this constitute “effective training . . . appropriate to . . .
roles and responsibilities”? The Guidelines do not duplicate
points. Reporting to the Board is covered in item two. If
reports were encugh, then the training requirement of itenm
four would be redundant. {talsc seems unlikely thata quick
briefing of statistics passes the “smell test” of good faith,
effective training.

Anecdotaily, your Board inay be more ready than some
of yourexecutives are. Earlier this year, the andit committee
chair of a Fortune 50 company asked me if the company’s
training efforts satisfied best practices. 1 described some of
what is in this article, and then he turned to the company’s
CEQO and said, “See, we need to do some training.”

Beyond the Sentencing Guidelines

I have based the above analysis on the Sentencing
Guidelines, and on corporate practices that have emerged
in the wake of the revised Guidelines, However, this is not
the only guidance for board engagement with ethics and
compiiance programs.

For example, the need for the Board to be engaged
in compiiance oversight was central to a 2006 Delaware
Chancery Court decision, which was later eanbraced by the
Delaware Supreme Court. In Stone v. Rirter, the directors
of AmSouth Bank were sued following a money launder-
ing problem that resulted in AmSouth paying a $50 million
fine. The complaint alleged that the directors “never took
the necessary steps . . . to ensure that a reasonable BSA
(Bank Secrecy Act) compliance and reporting system ex-
isted.” Both courts rejected this argument, citing positive
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steps AmSouth’s Board of Directors took to fulfiil their
compliance oversight rofe. These steps included:

» Receipt of annual reports from the company’s BSA
officer

e Quarterly oversight by the audit committee

¢ Angnual Board training in BSA/AML (anti-money
laundering) issues

» Adoption of a BSA/AML. policy that required
reporting of concerns

So the AmSouth Board was found to have discharged
its duties of care and loyalty, in part because they received
training in a high-risk area for the firm.

The December 2006 memo entitled Principles of
Federal Prosecution of Business Organizations, fromthen-
Deputy Attorney General Paul MceNulty, provides guidelines
for U.S. Attorneys to use when deciding whether to charge
acorporation with a crime. The McNulty memo highlights
the critical role of the Board of Directors in compliance.

Inevaluating compliance programs, proseeutors may
consider whether the corporation has established
carparate gavernance mechanisms that can effec-
tively detect and prevent misconduct, For example,
do the carporation’s directors exercise independent
review over proposed corporate actions rather than
unguestioningly ratifying officess’ reconunendations;
aré the directors pravided with information sufficient
tes enabie the exercise of independent judgment; are
internal audit tunctions conducted atalevel sullicient
to ensure their independence and accuracy and have
the directors established anintormation and reporting
system in the organization reasonably designed to
provide management and the board of directors with
timely and accurate information sufficient to allow
them to reach an informed decision regarding the
organization’s compliance with the law.

At least as important as these explicit roles for direc-
tors, McNuity cautions that “check the boxes” programs
are not acceptable,

Prosecutors should therefore attempt to determine
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whether a corporation’s compliance program is
merely a*‘paper program” or whether it was designed
and implemented in aneffective manner. ... This will
enable the prosecutor to make an informed decision
as to whether the corporation has adopted and imple-
mented a truly effective compliance program that,
when consistent with other federal law enforcement
policies, may result in a decision to charge only the
corporation’s employees and agents.

This reinforces the Board need to make sure the com-
pany has an effective program. And for one last bit of am-
munition in an election year when business is sure to be a
favorite target of politicians, recall what Congresswoman
Diane DeGette said to Patricia Dunn, then Chair of the
Hewlett-Packard Board, after the pretexting issues arose
there: “You can’t say, ‘F'm just a board member, but P'm
not responsible for things that happen because I am not in
the chain of command.””

The Board as ally

Except fora very few programs thatbenefit from alegal
guiliotine hovering over the neck of the corporation, ne eth-
ics and compliance fupction has as many resources—or as
much clout—as they would like. This is not an indictment
of corporations—very few functions have all the resources
they would like to accomplish the many objectives they
have.

For cthics and compliance functions, the Board can
ang should be an ally in implementing an effective pro-
gram. Boards are paid to take a broad, longer-term view
that incorporates reputational concerns as well as quarterly
bottom line ones. Board leadership does not necessarily
transiate into higher budgets, but it does translate into
management prioritization and more support for shaping
a culture of integrity.

Good boards will embrace this role, once they under-
stand it fully. Through theiroversight and engagement, good
Boards help setthe tone of an organization, fostering aculture
of integrity which is in the best interest of all stakcholders,
including the shareholders they represent. 1
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